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Respondent, Tiffany Williams. by and through her counsel of record. Jeffery W. Banks.
Esq .. submits her response to Appellant" s Appeal as follows:
L

STATEMENT OF

CASE.

On January 5.2009. Appellant and Respondent were divorced by Stipulation and Decree.
R. p.2. In the Decree of Divorce. Appellant and Respondent were awarded joint legal custody
the minor child. T.A.\\" .. R. p.113.
On February 20,2009. (46 days following the Decree), Appellant filed a Petition to
Modify Final Decree of Divorce. R. p.2. Following trial. Appellants' Petition was dismissed by
court order on January 26,2011. R. p. 9.
On June 25,2012, Appellant filed a Motion Re: Counseling and Affidavit of Dan
Mahnami in Support of Motion re: Counseling and Motion Re: Soccer and Doctor's
Appointment along with Affidavits in Support of Motions. R. p. 23-43. Appellant requested oral
argument on these motions-he did not request evidence or testimony at a heming. R.p. _ _ .
Respondent objected to Appellanfs Motions and filed an Affidavit in Support of the Motions.
R. p. 113-121. Judgment was entered on September

2012.

p. 122-129.

On August 29.2012. the Court entered an order as follows:
The court ordered in relevant part as follows:

IT IS FURTHER ORDERED that the court hereby defines the parties' joint legal
custody of Ashley to the following extent: that in order to break any stalemate. or ifthe
parties disagree on any matters regarding Ashley, the court finds that "Tiffany shalL and
is hereby granted the authority. to make all final decisions for Ashley's health, education
and general welfare. after consultation with Daniel and as further defined above.
R.p. _ _
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II.

ISSUES PRESENTED ON APPEAL
1. Did the Magistrate en by addressing the issue of joint legal custody?
'}

Even if the Magistrate had the authOlity to address the issue of joint legal
custody. did
eIT in the manner in \Nhich he defined "joint legal custody"?

3. Is Dan entitled to anomey's fees and costs on this appeal?

4. Is Respondent entitled to attorney's fees and costs on this appeal?

III.

ARGUMENT ON ISSUES PRESENTED ON APPEAL
1. The Ma2istrate Court did not err in addressin2 the issue of ioint legal custodv.
a. Appellant exmesslv or impliedly asserted the issue ofioint legal
custody to the Magistrate Court.

Idaho Code § 32-717B(3), provides the definition of joint legal custody. It provides as
follows:

Idaho Code §

71

Appellant filed motions in the magistrate court that requested the court to make a judicial
determination of the parties' sharing
Motion

the legal custody of their minor child.

Appellant's

Soccer and Doctor Appointments. Appellant asked the Court to "requir[ e]

Respondent to allow the minor child to participate in soccer practices and games for the Fall
2012 season:' R.p.31.

This motion also requested that Appellant to take the minor child to her

eye doctor appointments:' R.p 31. Appellant also filed a Motion Re: Counseling. R.p. 51.
Appellant asked the court to require that the child attend counseling with a specific professional.

i

The clerk' s record did not contain

Defendant's Response Brief
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R.p. 15. Appellant filed Affidavits in support of his motions. R.p. 23-30 and p. 33-43.
Appellant's affidavits provided great detail in that A.M. be ordered to participate in soccer
practices and games, why he should be the parent that is permitted to take A.M. to her eye
appointments. and details about why A.M. needs counseling with a particular counselor.
Appellant did not specifically list Idaho Code § 32-717B(3) in his wlitten pleadings.
Appellant did not expressly specify

CUIY

the legal authOlity upon which his motions were based.

However. it was clear from the motions that he was moving the court to make a judicial
determination regarding "rights. responsibilities. and authority relating to the health. education.
and general welfare of' his child. Idaho Code § 32-717B(3). Appellant asked the court to
address issues of joint legal custody in his wlitten motions and Supp0l1ing affidavits. Appellant
raised the issues set forth in Idaho Code § 32-717B(3). Thus, the magistrate cOUli appropriately
entered a judicial determination on issues of joint legal custody that were raised by Appellant in
his motions. Accordingly, the Magistrate Court did not abuse its discretion and its judb,'111ent
affirmed.
b.

Rule 15(b), LR.C.P., provides in relevant part as follows:
Vi/hen issues not raised by the pleading are tried by express or implied consent
the parties, they shall be treated in all respects as if they had been raised in the pleadings.
In the case of O'Connor I'. Harger Const .. Inc., 145 Idaho 904. 91 L 188 P.3d 846, 853
(2008). the Idaho Supreme Com1 stated:

LR.C.P. 54( states that "every final judgment shall grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not demanded such
relief in his pleadings:' If the trial court grants relief not specifically plead by the parties.
Defendanfs Response Brief
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then the issue must be tried by express or implied consent of the parties, LR,C.P, 15(bi:
Transp, , Inc. 1', Grover, 101 Idaho 345,
612 P.2d 1192, 1196 (1980), iill issue
must be tried by express or implied consent in order to give the parties notice and the
opportunity to present evidence.
. 101 Idaho at 349, 612 P ,2d at 11

O'Connor 1', Harger Const .. Inc .. 145 Idaho 904, 91 L 188 P,3d 846,853

In the case ofA1. K. Transp .. Inc. r. Grover, 101 Idaho 345, 612 P.2d 1192, (1980), the
Idaho Supreme Court stated:
Under the Idaho Rules of Civil Procedure, the trial court vvas not limited to
deciding the case on the issues as framed by the pleadings, However. the court's authority
under l.R.c.p, 15(b) and, consequently, LR,C.P, 54(c), to detennine a case upon
unpleaded theories is limited by the proviso
LR.C.P, 15(b) that for the COUl1 to
consider unpleaded issues those issues must have been "tried by express or implied
consent of the parties .. , :' Although LR.C.P. 15(b) pennits a court to base its decision
on a theory fully tried by the parties. an issue not tried either express or implied consent
cannot be the basis for the decision. Sec, e.
6 Vv'light & Miller Fed. Practice &
7
Procedure, Civil s 1493 (19 1).
The requirement that the unpleaded issues be tried by at least the implied consent
of the parties assures
the parties have notice
the issues before
court and an
of Price,
opportunity to address those issues with
argument. Cook ".
Carbon County, Utah, 566 F.2d 699 (
: COX Y. Fremont County Public
Building Authority, 415 F.2d 882 (lOth CiT. 1969): Otness v. United States. 23
279 (D.Alaska 1959),

Tramp., Inc,

1.

,101 Idaho 345, 349.612 P,2d 1 92.1 96 ( 980)

Appellant pleaded the issue of joint legal custody in his motions, He specifically argued
at the hearing for the court to make a ruling re: joint legal custody. Even if Appellant asserts that
his writlen pleadings was not relating to "joint legal custody."

Appellant tried that issue to

the court by consent. The record contains multiple oral arguments of Appellant regarding "joint
legal custody." Appellant understood that the issue of joint legal custody was before the court,
Even if Appellant believed that the written pleadings did not raise the issue of "joint legal
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custody:' then when he argued and tried the issues to the court. he consented to
thereon. Appellant expressly presented

lssue

"joint legal custody" at

court ruling
hearing. At

hearing. Appellant argued as follows:
Ashley,
.. , so all my client's trying to do here is have the opportunity to
parties have joint legal custod~', to allow Ashley to participate in a sporting event.
Transclipt p. 14, lines 10- 3 (emphasis added).
Appellant further argued as follows:
These are joint legal custody issues.
custody, these are joint legal custody issues.

s not asking for a change in physical

Transcript p. 23. lines 19-21 (emphasis added).
Additionally, Appellant argued as follows:
So my client's left with no options.
joint legal custody? Not my book.
options: He tries to modify
Transcript

That's
Transcript p.

24-25. lines 24-25. 1

can't even
her play soccer. Is that
is be supposed to
. What are his

(emphasis

Yeah, because Tiffany IS being held to the standard of
we are asking for here today. Judge.

legal custody.

lines 1 14 (emphasis added).

If Appellant's issue ofjoint legal
\-\Titten pleadings. Appellant expressly stated

was not apparent to the court and parties in the
legal basis of his motions dUling

argument. In oral argument on his motions, Appellant repeatedly stated that he \A/as seeking
redress on the issue

custody." Appellant specifically requested that the court make

a judicial determination regarding his "joint legal custody."
was before the Court and it was specifically alleged
Order, it appropriately considered Idaho Code §
Defendant's Response Brief
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also stated that it considered all the factors set forth in Idaho Code § 31-717. R.p.116.
Appellant CChillOt fault the Magistrate Court for ruling on the issue that he argued to the Court at
the hearing. Therefore, the Magistrate Court did not err by ruling the issue of joint legal custody.
Accordingly. this Court should affirm the Magistrate Court's Order and Judgment.
Appellant seeks to limit the court's ruling to only deciding \,,'hat's in the child's best
interest as it related to soccer, eye appointments and counseling. Appellant asserts that he can
ask the court for assistance for trivial issues such as soccer practices. The Magistrate
appropriately ruled on the issue

how the parties can share decision making regarding the

health. education. and welfare of their child. Appellant raised this issue ofho\v the parties
should share in this decision making

not just if the child should be required

to

go to socce:c

practices and games. and if Appellant should attend eye appointments. The Magistrate court did
not abuse its discretion in ruling on the issue presented: Sharing decision making for the child's
health, education and welfare. Therefore. the Magistrate Court'S judgment should be affinned.

error on
State

1',

pari of the Magistrate Court was invited by Appellant. In the case of

Atkinson, 114 Idaho 816.864 P.1d 654,

App. 1993 the Idaho Court

Appeals held

that Respondent invited error in asking a particular question at trial. The court stated:
Idaho courts have long held that "one may not successfully complain of elTors one
has consented to or acquiesced in, In other words, invited eHors are not reversible:' State
v, Caudill, 109 Idaho 222, 216, 706 P .1d 456, 460 (1985): State ,', Owsley. 1 Idaho
836.673 P.ld 436 (1983). The doctrine of in'vi ted error applies to estop a party from
asserting an elTor when his own conduct induces the commission of the eHOr. People ,',
Pere::. 13 Ca1.3d 545. 153 Cal.Rpu·. 40, 591 P.1d 63,66, n. 3 (Ca1.l979).
Stale

1'.

Atkinson, 114 Idaho 816,819.864 P.1d 654. 657 (Ct. App. 1993)
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In Thomson

1.

Olsen. 147 Idaho 99. 205 P.3d 1235 (2009). the Idaho Supreme Court

affinned the district court' s holding that appellant invited error

admitting the evidence at trial.

The Court stated as follows:
. . .. Idaho law is well established that "one may not successfully complain of errors one
has consented to or acquiesced in. In other words. invited errors are not reversible." State
1'. Caudill, 109 Idaho 222. 226.706 P.2d 456,460 (1985). "The doctrine of invited error
applies to estop a party from asserting an error when his own conduct induces the
commission of the error." State 1. Atkinson, 124 Idaho 816. 819. 864 P.ld 654. 657
(Ct.App.1993) (citation omitted). Under the doctrine of invited errol', Appellant's
argument fails because he invited the court to admit the consent fonn evidence when he
testified that Dr. Olsen did not discuss the risks of surgery with him.
Thomson

1'.

Olsen, 147 Idaho 99,106-07.205 P.3d 1235, 1242-43 (2009).

In Lawrence 1'. Hutchinson, 146 Idaho 892.204 P.3d 532

App. 2009), the Court of

Appeals stated:
Judicial estoppel precludes a party from gaining an advantage by taking one
position, and then seeking a second advantage by taking an incompatible position. McKav
Y. 011·ens. 130 Idaho 1
152. 7 P.2d 1222. 1226 (1997) (quoting Rissetro ,'.
& Stean~fitters
343, 94 F.3d 597, 600 (9th Cir.1996)1. The policies underlying
judicial estoppel are general considerations of the orderly administration of justice and
regard for the dignity of judicial proceedings. Id. Judicial estoppel is intended to prevent
a litigant from playing fast and loose with the courts, Heinze. 1 Idaho at 235,
at 600. and to prevent abuse of the judicial process by deliberate shifting pOSItIOns to
suit the exigencies of a particular action. AfcKay 130 Idaho at 153. 937 P.2d at 1227.
Lawrence ,'. Hutchinson, 146 Idaho 892. 900. 204 P.3d 532, 540 (Ct. App. 2009)

In this case. Appellant filed written motions that sought the court to rule on how to share

issues (i.e .. joint legal custody), R.p. 15, Appellant and Respondent
did not agree on the issues of sharing joint legal custody without the court deciding, Appellant
filed motions that sought a judicial determination oh:vhether the child be ordered to participate
Defendant's Response Brief
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in soccer practices and games. whether he could require the child to go to a specific counselor.
and that he could take the child to eye appointments. Id. In addition. Appellant repeatedly stated
to the magistrate that he was seeking a ruling on the issue

"joint legal custody." The parties

could not adequately agree on trivial decisions regarding their child's
R.p. 116-117. Appellant's specifically requested the magistrate court made a
judicial detennination regarding joint legal custody.

there was an error by the Magistrate

COUl1 (i.e .. not making a finding of regarding change of circumstances!' then it \vas requested by
Appellant. Appellant should not be pennitted to seek a ruling regarding joint legal custody and
then complain that

request should not have been ruled upon. Therefore. Appellant should be

estopped from complaining that the court entered an order defining "joint legal custody."
Accordingly. this court should affinn the Magistrate Court Order and Judgment.

If the cOUli was not authorized to make a modification of the decree without additional.
formalities. then the magistrate court appropriately entered a declaratory judgment regarding the
parties rights and Jegal relationship as it related to

legal custody. Idaho Code § 10-1201.

authorizes the comi to make declaratory judgments. The statute states as fo11O\vs:
Courts of record within their respective jurisdictions shall have power to declare
rights. status, and other legal relations, whether or not fmiher relief is or could be
claimed. No action or proceeding shall be open to objection on the ground that a
. The declaration may be either affinnative or
declaratory judgment or decree is prayed
negative in f01111 and effect. and such declarations shall have the force and effect of a
final judgment or decree.
Idaho Code § 10-1201
Idaho Code § 10-1202 states as fOllows:

Defendant's Response Brief
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Any person interested under a deed. wilL written contract or other \vritings
constituting a contract or any oral contract. or whose rights. status or other legal relations
are affected by a statute, municipal ordinance. contract or franchise. may have
determined any question of construction or validity arising under the instrument. statute.
ordinance, contract or franchise and obtain a declaration of rights. status or other legal
relations thereunder.
Idaho Code § 10-1202
the court was not autholized to address the issue of joint legal custody as a
modification of the decree of divorce. then the magistrate comi was authorized to enter a
judgment regarding the parties legal status as joint legal custodians. Issues regarding whether
the child should be required

to

play soccer, go to eye appointments with Appellant. and requiring

the child to attend counseling are clearly \vithin the purvie\v of Idaho Code § 32-717B(3).
Appellant was asking the court for a judb'111ent in regards to their sharing in decision regarding
issues ofhealth, education, general welfare of the child. The court's judgment addressed the
child's health and welfare. In essence. Appellant's motions could also be viewed as a request for
the Court to make a declaratory judgment regarding Appellant and Respondent' s decisionmaking rights and responsibilities.
The Court ruled as
Neither party has moved the court for a change in "joint legal custod;.>'" status. but
rather Daniel has asked the COUl1 to intervene to his favor regarding some decisions in
which the parties do not agree.
R.p. 115.
The court also stated as follows:

It is further ordered that the Court hereby defines the parties' joint legal custody
of Ashley to the following extent: that in order to break any stalemate, or if the parties
disagree on any matters regarding Ashley, the court finds that Tiffany shalL and is hereby
granted the authority. to make all final decisions for Ashley's health education and
general welfare. after consultation with Daniel and as further defined above.
Defendant's Response Brief
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R.p.119.

In this case, the court made a declaratory judgment regarding the definition

''joint legal

custody." The Court defined the parties' legal relations as stated in the Decree. Pursuant to
Idaho Code § 10-1202. the court's order defines the parties' legal status as joint legal custodians.
The court resolved the disagreement regarding joint legal custody issues. Thus. this court
appropriately ruled on Appellant's motions in the fonn of a declaratory judgment. Therefore,
this Court should deny Appellant's appeal and confinn the Magistrate Court's decision.

The Magistrate COLLrf S interpretation is not contrary to the definition

joint legal

custody as provided by Idaho law as agued by Appellant. Appellant's primary argument seems
to center on his interpretation
s

the term "share."

Dictionan' defines the tenn

others: have a portion of." Black's Law

DictionQl~v

as

"To partake: enjoy with

6th ed. 1

Additional case law supports the Magistrate Coun' s interpretation. In the case of King

King, 137 Idaho 43850 P.3d 453 (2002). the court clarified the meaning of"primary
custody" explaining:
not award parents equal periods of physical
Because trial court's often
custody. the parent who has the child the greater amount of time is referred to as havmg
"primary physical custody" of the child. even though
term is not included Idaho
Code § 32-717(B)(2).

' 1'. K'lng, l"-1d'
_)!
aha 4"8
_J, 440 , .~(\D"d4-'"
),
.J
.)J.
K ll1g
L

;j-A
"T)"t

Based on the plain meaning of the word "share:'

('00")
_, _).
's Lml' Dicliol1Cl7Y definition and

case law, the interpretation of "shared" and ''joint legal custody" does not mean "equal.'·
Defendant's Response Brief
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In this case. the court was requested to rule on the issue of joint legal custody
Appellant. The

COUl1

the

in its order Sa\\' this issue as one of discretion. The court specifically

addressed the issue of "eliminating possible stalemates. it will immediately

s

towards

best interest.'· R.p. 117. The court considered the factors relatin!2 to A.M.·s best interest.
117-119.

The court defined ''joint legal custody" based on Appellant's request. Therefore. this
court should affirm the Magistrate Court's Order and Judgment.

3.
APPELLANT SHOULD NOT BE A 'VARDED
COSTS.

ATTOR~EY

FEES AND/OR

Appellant should not be awarded attorney fees and costs in this appeaL pursuant to Idaho
Code § 1 121. Respondent did not defend this appeal frivolously, unreasonably or without
foundation.
4.
RESPOr\DEr\T SHOULD BE AWARDED HER ATTOR~EY
COSTS.
Pursuant to this appeal. Respondent should be awarded her attorney fees
5.

AND

costs.

CONCLUSIOr\

Respondent requests this court affirm the Magistrate Court's Order and Judgment dated
August 29. 2012.
this

.3::.1- day of October. 2013.
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I certify that I am a licensed attorney in the State
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